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I. at THE COMMISSION--
A. Statement

1. This is an arbitration proceeding under § 252 of

tile COllll1l.unications Act of 1934 ("Act"', I as amended by the Tele­

C"llllllunications Act o~ 1996 ("1996 Ac~"',' and under this Com-

1lI:.ssion' 5 rules governing arbitration, 4 Code of Colo~ado Regula-

I t7 U.S.C. 55 151 _t 3eq.

• P~. L. NO. 10t-10i, 110 s~at. 56.



tions (~CCRN) 723-46. iet~Cioners EoSp~re co~unications, Inc.,

and ACSI Local Switched Services, Inc., doing business as EoSpire

Comrnunicatiom" Inc. (colll!!cUvely ~E:oSpiX"e"), filed their Peti-

Clan for Arbitration with this Co~ission on July 14, 1998. The

petition Concerns EoSpire's request to interconnect its frame

relay services C~FRS") network to the FRS network of U S WEST

Communications, Inc. ("U S REST"). EoSpire gave notice of the

arbitration on July 14, 1998. U S WEST filed its response to the

petition on August la, 1998.

2. On August 14, 19518, reSpire filed a Motion for

5U1l1mary Decision wh:ch motion was denied by Decisl0n Nos •. R98-

329-1 and R98-S84-I. The arbitration was scheauled to be held

)ctober 7 and 8, 1998 at 9:00 a.ln. in a Commission hearing room

in Denver, Colorado.

3. At the assigned place and t1llle an AdIlllnlstrative

.•aw Juage (~ALJ"l called the matter for hearing. During the

,~ourse of the hearing Exhibits 1, lA, IB, 2, 2A. 2B, 2C, 2D, 3,

.1, 5. SA, 16, 17, 18, 19, 20, and 21 were identifled, offered,

:,nd admitted into eVl..dence.· Exhlbits 6 through 15 were variOUS

(~~ssion dec1s10n5. records of this Commission, and tariffs on

file with this COllllllission of Which administrat.ive notice was

t alcen.

3 Exbib~~ 16 was a d~onstr.~lve exhibir.
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4. During the hearing the ALJ found that U S WEST's

responses to certain discovery had been evas!ve and nonreSpon­

sive. As a remedy, he ordered U S WEST to f11e, as a late-filed

exhibit, the cost studies it had prepared in support of its frame

relay tariff. The late-tiled exhib1t was filed on Oct:oblir 13,

1998. The ALJ further author1zed t.Spire to cOllllllent on this

late-filed exhibit in its closing stat:ement: of pOSlt10n.

5. At the conclusion of the hearing the J\.LJ ordered

:he p~rties to proVide a transcript for the Commission and appor­

:loned the cost of the transcript SO percent to the petitioners

'.od 50 percent to the respondent:.· Closing statements of posJ,­

l:ion were ordered to be filed no later than October 19, .1998.

::ubsequently the ALJ orally g1:anted a one-day extensi.on of time

~;ntil October 20, 1998 to file closing statements. TlInely state-

n,ents were file by both E.Spire ana t1 S WEST.

6. Under the 1996 Act the COll\lllission must make a

cetermination in this proceeding no later than NOVember 4, 1998,

~hich is nine months after t1 S WEST ~eceived a request for nego­

tiation from E.Spi~e. Because of the deadline for decision under

tne 1996 Act, the Colllmission finds that due and timely executl0n

of its functions i!llperativelY and unavoidably require that the

r;coll\lllendea decision of the ALJ be omitted and that the commis­

sLon make the initial decision in this case .

• See 4 CCR 723-46-6.5.
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B. Findings of raCt

1. EoSp;a.re holds a certificate of p'olblic convem.ence

and necessity to provide competitive telecommunications services

in Colol:'ado. It cUl:'rel'.tly operates local fiber optic networks

in Colorado Springs, and it has purchased and installed a Lucent

Technologies SESS SWitCh in benver. e.Spire ~lso provides local

exchange services .n Colorado Via the resale of U 5 WEST's whole­

sale products. It has recently installed a frame relay switch in

Colorado Springs.

2. This proceeding concern~ ehe frame relay network's

("FRN"1 of U S wtST and t.Spire. A FRN is often referred to as a

frame relay "clOUd". The cLOUd is actually a data network con­

structed of frame r~lay switches connected together by a series

of high speed trunk facilities. The FRNs of U S WEST and tospire

~onnect to thelr customers 1n essentially the same manner. The

=ustomers access the FRN by purchasing a user-to-network inter­

face ("UNI"l and an access link or access line. The customer

,1esignates the locations to be connected over t1le FM by a pri­

·rate virtual cir<;uj,t ("PVC"). A PVC is not a dedicated connec­

~ion tor the exclusive use of an end user, which 1s What a pri­

·rate line would be. Rather, the PVC is a series of software COm­

nands loeated in the sw1t:ches Which guarantees a customer a con­

"ection on demand between tlle stated points. When the customer

:s not uSin9 the PVC, the capacity in the FaN is not,being used

4
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anQ ~ay be used by other cus~omers. This gives the FRN one of

its d~st1ncl:1ve characteristics, n_ely, the ability 1:0 allow

customers to sen~ '\bursty~ data ~ratfic beyond the guaranteed

capacity if there is excess capacity on the network.

3. The FRN of U S WEST is separate and apart from the

switched voice network. It is a packet network which transmits

customer da1:a in d1screte packets across mul:tiple transmission

paths, unlike a voice circuit which is a continuous connection

oVer a given pathway.' A custoDIer on an FBN must specify both

ends of the desired data connection in order for the service to

be provi.,ioned. txcept tor the specified connection points, a

customer on a FRN will not be able to co~unicate w~th any ?ther

customer on the FRN. Most PVC5 on the FRNs are between the same

entities or affillates. However, if two distinct entities wish

to interconnect Via the FRN thls can be acco~odated, although it

15 not COlNllOn.

4. U S WEST has FRNs in both LATAs in Colorado. How-

aver, it does not prOVide interLATA service. [-Spire currently

:las a frallle relay SWitch located in ColQrado Springs. E-Spire

jesires to use this SWitch to provide fr~e relay serVlces to end

~ser customers both on an lntraLATA and an interLATA basis.

• Of course, ~he ~..vell pathway feu: a voice conncectOl! may change from
"all to call; bowever, tor ~hc duration ot 1:1>. c:1ll1 the p"thway do';" nOI;

l:hzange.
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5. The FAAs of U 5 WEST and tosph'e are largely

equlvalen~ in ~erms of functionalicy, types of facilities

deployed, and architect:ure. There is no teChnical barrier to

interconnecting the t:wo networks. Interconnection between the

~wo networks would require a network-to-network interface ["NNI~)

port: at eaCh carrier's frame relay switch, With an NNI connection

for t:he transport cf data between the. two NNI ports. The loca-

tions which would be ccnnect:ed by the PVCs would have to be spec-

1fied by asSigning each location a Data Link Connection Iden-

tit'1er ("DLCJ:~I, which woulC1 requir.. .. one-tilue sot'twaro: pro-

grc.mminq change. This takes less than ten minutes. Once the

addresses are SpeCified, the NNI ports prov~sioned, and a trans­

port medium established between the two NNI ports, an end User on

U 5 WEST's network would have a fVC wit:h an end user on the

EtSpire Fro:.'

C. Discussion

1. EoSpire' 5 position in this pt"oceedlng is fairly

stralghtforward. rt seeks to have the interconnection between

~ts rRN and U S WEST's FRN treated ~he same as an interconnection

between U S WEST's ,oioe network and a competitive local exchange

• As noud earlier, ~h""e would also need ~o be A ,ve : ..011I tit.,
the UNI, and An aCCess 4fte fro", the NIlI eo the "".to...." location.
the.... is certain custOOler premises equ1p~ent needed for fra=e
eo.r=r".c:ati.an that J.S nat at issue in ~U proceecUnq.

6
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carrier C"CLEC"') voice network. Interconnect~on would be at

Total Element tong Run Incremental Cost-based rates. Uoder

£.Spire's view, it and U S WEST would split the cost of the

transport element connecting the NNI ports. EospJore would pay

for its NNI port, and U S WEST would pay for its NNI ~ort. Each

party would provide their own PVC tram the frame ~elay switch to

the end location.' Concerning reciprocal compensation for the

transport and termination of local traffic, EoSpire suggests that

a bill and keep approach .is appropriate given the ·bidirect:l.onal

and bursty nature of the exchange of data traffic over dedJocated

PVCs and the difficulty this presents for measurement. It sug­

gests that if bill and keep is unacceptable, then there should be

some transport and termination charge based on incremental costs.

EOSpire opposes a separate trunk:l.ng reqUirement for lntraLATA and

interLATA traffic. It suggests using the ratio of the number of

local PVCs divided by the total number of PVCs on a given trans-

port facility.

?-. U S WEst suggests that FRNs are nothing like voice

networks. Rather, in U S WEST'S view they are private networks,

sort of an evolution of private lines. U S WEST suggests that

tbe pJ::oper lllodel for viewing interconnection of these pr:l.vate

networks is contained in its tariffs. The tariffs embody the

, Fo~ in~~&lATA PVCt, E.Spl~e su;;eses ~~ac Jot will ccmpen.~~e 0 S WESr
for U S WEST's PVC.
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view that U S WEST will connect two private networks, but not at

U S WEST's expense. That i:5, a network seeking to connect to

U S WEST's FRN would be required to pay 100 percent of the trans-

port medium connecting the two NNI ports. In addition, the out­

side net~ork seeking connection would be required to pay for the

NNI port on U S WEST's frame relay switch and for the PVCs run­

ning to the end customer.

3. Eosp1re supports its requested relief by directing

thJ.s COl1llnissJ.on's attention to seve.al decisions of the Federal

commun~catlons Commission (~FCC"l.

recent Memorand~, OpinJ.on, and Order released AUgust 7, 1998 by

the FCC ("706 Order").' Eospire notes that: in the 706 Order the

FCC considered the question of whether the packet switched net­

workS of inc~ent local exchange carriers ("ILECs") such as

U S WEST are subject to the interconnection obligations under

§ 2S1{cJ (2) of the Act. The FCC concluded that these advanced

services were telecommunications services, and not information

services. Further, the FCC noted that telephone exchange serv~ce

inclUdes co~arable service by whIch a subscriber can originate

and te~nate a telecommunications service, not limited to voice.

It reJected U S WEST's contention that telephone exchange serv~ce

• In l:be l1atter ot D~p:L0Ylll"nl: of Hlrellne Services O::er1n'1 Advancecl
cO=muDlcatlons Cepabl11ty, CC Dockel:S Nos. 98-1.47, 98-26, ~t al.

B
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referred only to clreuit $Witched voice telephone service. The

FCC thus hl!1d that ILECs were subJect to the j.nterconnect:ion

requuelllents of hoth §§ 2511a) and 251 (cl (2) of the Act wi th

respect to their packet-switched networks.

4. The 706 Order did not explic;:j.tly refer to traIne

relay networks in its discussion of advanced services. eeSpire

suggests that this Commlssion refer to a pr10r FCC decision which

discussed the question of treat:lllent of frame relay serVices. In

particular, Exhibit 12 in this proceeding is a decision of the

FCC' wherein it determined th3t fru.e relay service is .. basic

service and not an enhanced service. The FCC required all

facilities-based common carriers providing it to prOVide it· pur-

suant to tariff. EoSpire conclUdes that the net result of these

two FCC deciSions is that frame relay services are subject to

§ 2S1Cc) (2) of the 1996 Act, requiring ~ng other things, eost­

based rates for im:erconnection and reciprocal compensation tor

the exchange of traffic.

s. u s HtSr responds to this argument by noting that

frame relay services were not the subject: of the 706 Order and

are different in some respects from the serVices discQssed in

that order. U S ~sr reminds the C~ission that the Independent

• In the matter of Independent Data ce~~catiens Manuf~~urers
Associatlen, Ine., 10 FCC ~D Ne. 26 119951 I~Independent Pat~ Order").

9



Data Order of the fCC predates the 1996 Act and the provisions

requi.ring interconnection which EoSpire seeks to utilize.

U S WEST suggests that the pre-l996 Act case d.d not envis10n the

type of lnterconnection requirements and pricing requirE!lilents

which would be encompassed in the future, and cannot apply to

this situatlon. It insists that FRNs are private networks, and

the 1996 Act deals w1th the interconnection of public networks.

6. The Commission finds the logic and arguments of

Eospire persuasive as to the import and effect of the 706 Order

and the Independent Data Order. 'rne!"RN or u S WEST 15 .. pub-

licly offered network of advanced telecommunications services.

Interconnection of the FRNs of li:oSpire and U s WEST should be

accoltlpl1shed in accordance with § 251 Ic) (2) of the Act.'· 1'0\
simply require EoSpire to purchase retail NNI services out of

U S WEST's tariff would completely ignore E:oSpire's status as a

CLEC. It would preclUde carrier-to-carrier ln1::erconnect10n as

envlsioned by the 1996 Ac~. As a CLEC, [oSpire 1s entitled to

utilize WhateVer provisions of the 1996 Act i~ deems appropriate,

not just those suqgested by U S WEST.

\0 II 5 WEST adlllitted in pleadings 1n this pl:oceedini a:ld conceded at
h~aring that the 706 Ol:der mandates th1s; yet, it has al:gued othe~se in its
posthear1ng statement of poslcion.
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7. The above 1s con:sisr.ent w1l:n l:he FCC's 706 Oreer

and the Independent Data Order. Adopting U 5 WEST'S version of

this proceeding could only be done by carving out excepl:ions to

those l:WO orders. which the FCC has dec11ned to do.

decline.

We also

S. Having determined that interconnect10n must be

accomplished under § 251(c) of the Act, the Commission is bound

to set the :l:ates and conditions in accQrdance with that section

and § 252 (d) of the Act. Tnat latter section requires that

~nterconnectiQn rates be cost based, non-discriminatory, and may

include a reasonable profit.

9. U 5 liES T sugges ts that, in the event § 251(cl
~

applies to FRS, its existing tariff rates satisfy the condit1ons.

U S WEST also not~s that toSpire produced no cOSt studies, and

suggests that the cost studies supplied by U S WEST as a late­

filed exh1bit are unreliable.

10•. toSpire agrees that no cost studies sufficient to

support a finding are contained in the record. It proposes a

surrogate prlc1ng system us1ng prices previQusly estab11shed by

this Colllln1ssion in Docke1: No. 965-331T. It suggests sharing

equally the costs of an intraLATA interconnect1on, each party

paying for l.ts own NNI ports. For InterLATA 1:raffic, E.Spire

would COmpensate U S WEST for i1:5 NNI port, using the erunk port

charge adopted in Docket No. 96S-331T. Also for interLATA traf-

11



flC, EoSpire wculdcompensaee U S WEST for eransport beeween ehe

swit:ches using t:he UNE rates for 051 and OS3 transport from

Dockee No. 96S-331T.

11. For lneraLATA eratfic, EoSpire suggests Chat each

parCy would bear its own costs to escablish OLC15. For interLATA

PVCs, EoSp1re would compensate U S WEST at: a S10, one-time charge

which is based on one-half of U S WEST's non-recurring ~addl.­

t:ional PVC" Charge from its frame relay t~riff.

12. As noted pre\1iously, Eospire suggeses that bill

and keep is an appropriate reciprocal compensation scheme for the

cransporC and cenr.l.nat:ion of local frame relay traffl.c carried

over int:ra~~TA PVCs. For ineerLATA PVCs, eoSpire suggests that:

the U 5 WEST end user be charged for the U S WEST end user access

link plus the U S ~~ST UN1 port and acceSs to U S WEST's network.

13. For the ltlost part che Coltlmission agrees with the

EoSpire proposal to use surrogate prices developed from the

prices set by Che Commission in Oocket No. 96S-331T. However,

the EoSpire proposal chat combined interLATA and intraLATA trunk-

inq be permitted cannot be allowed. This CO~1sSion has COll--\
siscently required separate trunking in the VOlce arena co pre­

clude U S WEST fro~ carrying any interLATA t:rarfic. There must

be separate trunks for interLATA and intraLATA traffic be'tween

che frame relay sWicches.

12



14. Thus for the intr~LATA ~runks, ~he parties should

$ha~e ~he costs of interconnection equally, using the UN£ rates

for DSl and DS3 transpo~t determined in Docket No. 965-331T. For

the inter~TA connection, E.Spire must pay 100 percent at the ONE .

rates for 051 and OS3 transport set in Docket No. 965-331T.

Eospire must also pay for the NNI port on u S WEST's SWitch.

15. concerning ~he DLCIs, the party establishing the

new PVC should pay for establishing OLC!s at both swi~ches. This

1s because it is the party causing the new PVC to be established

that is causing the costs and provision~ng its customer.

EoSpire's suggested surrogate rate of one-half the incremental

nonrecurring charge for additional pvcs from US WEST's tariff is

reasonable. gi'\(en the amount of time required. This charge is

HO per DLCI.

16. Transport: and termination of local fratne relay

trarfic requires reciprocal compensation. Bill and keep is not

approprlate given the disparities in the sizes of the networks of

tospire and U S WEST. As a surrogate, the party initiating the

new PVC should pay as a reC\ll:rinq charge the tariffed rate for

NNI. No e11scount ~s appropriate since thiS is already a carrler

to carrier rate. £.Spire as a carrier can consolidate t:raffic,

whieh differentiates it from ~n end user. In addicion, the car­

rier iniUatinq the new ~VC shall pay the wholesale rate tor

advanced services for the reJl1aining portion of ~he connection,

13



which includes the UNI and the access l1nk. EaSp1re may use

US WEST':! rates until it establishes its own, should U S WEST

seek to establish a new connection on reSpire's network.

17. EeSp1re should pay compensation tor the end user

scgto.ent of interLATA PVCs. This is not a t1 S WEST customer as

EaSpire suggests, but rather EeSpire's customer using U S WEST's

fac~litles. reSpire should pay U 5 WEST based on the Wholesale

discount for this portion of the transmission.

18. Con.cerning the surrogate rates for transport and

termination of local traffic and the establishment of DlCls,

U S WEST will be ordered to file permanent rates for the trans­

port and te~.lnation of intraLATA traffic and the establishment

of DLCIs within three months of the effective date of this order.

lli ORPER

A. The Commission Orders That:

1. 0 S WEST Conununications, Inc., shall modify its

:interconnection agreelllent With the petitioners by allowing for

interconnection of frame relay networks under the terms and con­

ditions set forth above. The parties shall execute such a modi­

fication to their agreement and tile it with the Commission for

approval within 20 days of the effective date of a final order in

this docket.

14
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2. U S WEST Commun1ca~ions, Inc., shall file new ~ar-

iffs for ~he transport and te~nat1on of local frame relay ~raf-

fic and the es'tablishIllent: of dat:a link connec~ion identifiers

wit:hin ~ree months of ~he effect:lve date of this Order.

3. This Order 1s eftect:ive on 1~s Mailed Date.

B. .ADOi'TED IN COMMISSIONERS' WEEKLY MEtTING
October 29, 1998.

.;,.

ATTEST. A TI\U2 COPY

Bruce N. Sllli~h

Db'ector

THE i'ueLIC UTl~ITIES COMMISSION
OF THE STATE OF COLORADO

ROBtRT J. HIX

VINCENT MJl.J!<OI'lSKI

R. BRENT ALtlERFER

Co=1ssioners
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Decision No. C99-534

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98A-319T

IN THE MATTER OF PETITION OF E.SPIRE COMMUNICATIONS, INC AND
ACSI LOCAL SWITCHED SERVES DBA E.SPIRE FOR ARBITRATION OF
AN A.I'oIENDMENT TO AN INTERCONNECTION AGREEMENT WITH U S WEST
COMMUNICATIONS, INC. PURSUANT TO SECTION 252(B) OF THE TELE­
COMMUNICATIONS ACT OF 1996.

RULING ON APPLICATIONS FOR APPROVAL
OF PROPOSED AMENDMENT

TO INTERCONNECTION AGREEMENT

Mailed Date:
Adopted Date:

L.. BY THE COMMISSION

A. Statement

May 25, 1999
May 12, 1999

This matter comes before the Commission for considera-

tion of the Application for Approval of Proposed Amended Inter-

connection Agreement filed by e.spire Communications, Inc.

("e.spire"), on April 7, 1999, and the Application for Approval

of Amendment to Interconnection Agreement filed by U S WEST

Communications, Inc. ("USWC"), also on April 7, 1~99. The

applications request that we approve proposed amendments to the

existing interconnection agreement between e.spire and USWC.

The parties did not agree on the proposed amendments. There are

four points of contention: (1) the rates and charges applicable

to interstate frame relay traffic; (2) whether e.spire is obli-



fully to agree on a revised interconnection agreement, each sub­

mitted a separate application.

2. The first dispute between the parties concerns

the applicability of the amended interconnection agreement to

interstate frame relay traffic. e. spire's proposed provision

states that the terms and conditions set forth in the amended

agreement apply whether the interconnection is used to support

intrastate or interstate PVCs. USWC's proposal states that the

contract's provisions apply only to the transport and termina­

tion of intrastate frame relay traffic; the rates, terms, and

conditions for interstate frame relay service will continue to

be those established by tariffs filed with the Federal Communi­

cations Commission ("FCC").

3. USWC suggests that the Commission lacks the

authority to establish rates, terms, and conditions for inter­

connection used to support the establishment of interstate PVCs.

This argument is based upon the provisions 47 U.S.C. § 251(g).

That statute applies to the provision of exchange access to pro­

viders such as interexchange carriers, when those carriers seek

access for the purpose of termina ting their own traffic.

Comptel v. Federal Communications Commission, 117 F.3d 1068 (8th

Cir. 1997). Accord: First Report and Order, 11 FCC Rcd 15,

paragraph 191 (FCC 1996). To the extent USWC contends that we

lack the authority to establish the terms and conditions of

3



"e.spire must also pay for the NNI port on U S WEST's switch."

However, e.spire correctly points out that the quoted statement

was made with reference to interLATA connections; Para­

graph J (6) (a) of the amended interconnection agreement concerns

intraLATA frame relay traffic. e.spire is also correct that its

proposed language is consistent with the directives entered in

Decision Nos. C98-l0S7 and C98-l286.

7. The third controversy involves Paragraphs J(6) (c)

and (g) of the amended interconnection agreement. These provi­

sions relate to determining which party initiates a new PVC. In

Decision Nos. C98-l0S7 and C98-l286, we directed that transport

and termination of frame relay traffic requires reciprocal com­

pensation. As a surrogate for such compensation, we directed

that "the party initiating the new PVC" pay as a recurring

charge the tariffed rate for NNI. e. spire now suggests con­

tractual language that, absent clear evidence that both parties'

end-users do not consent to the establishment of a PVC over the

interconnection, both parties shall be deemed to be the "party

initiating a new PVC" (for bi-directional intraLATA PVCs).

8. We agree with USWC that its proposal is the one

consistent with our prior decisions in this docket. Further, we

agree that it should be practical to determine who initiates a

PVC. For these reasons, USWC's proposed contract language will

be included in the amended interconnection agreement.

S



II. ORDER

A. The Commission Orders That:

1. The Application for Approval of Proposed Amended

Interconnection Agreement filed by e.spire Communications, Inc.,

on April 7, 1999, and the Application for Approval of Amendment

to Interconnection Agreement filed by U S WEST Communications,

Inc. on April 7, 1999 are each denied.

2. Within 15 days of the effective date of this

Order, e.spire Communications, Inc., and U S WEST Communica-

tions, Inc., shall jointly file an application for approval of

an interconnection agreement incorporating the terms approved in

the above discussion. The applications filed on April 7, 1999

by the parties reflected agreement on a number of provisions.

Those provisions shall also be incorporated into the new agree-

ment.

3. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
May 12, 1999.

7



Decision No. C99·748

BEFORE THE PUBL~C UTILITI2S CO~I:

DOCKET NO. S8A-31ST

IN THE MATTER OF PETITION OF E.SPIRE CO~~JNICATIONS, INC AND
ACSI LOCAL SWITCHED SERVICES DBA E.SPIRE POR ARBITRATION WITH
US WEST COMMUNICATIONS PURSUk~T TO SECTIO~ 252(B) OF THE
TELECO~UNCATIONS ACT OF 1996.

RULING ON AP~L~CATION FOR REHEARING,
REARGUMENT, OR RECONSIDERATION

Mailed Date:
Adopted Date:

~ ~ ~ COMMISSION

A. Statement

July 12. 15199
July 8. 19S5

This matter comes before the Commission for considera-

tion of e. spire Communications. Inc.' s (·'c. spire") application

for rehearing, reargument. or reconsiderar.ion ("RRR.") • e.spire

requests thar. we reconSider and modify Decision No. C99-534 where

we arbitrated proposed amendments to the exisr.ing inr.erconncction

agreement between e.splre and U S WEST communications, Inc.

(MUSWC"). Now being duly advised, we deny the applicar.lon.

B. IliscusstOI1

1. This docker. concerns e.spire's pe1:it.icn for Com-

mission arbitration of interconnection disputcs With USWC under

t.he provisions of 47 U.S.C. § 252 of the Telecommunications Act

of 1996. e.spire requested that USWC be ordered to interConnect



ice Frame Relay NecworK With e.spire· s Frame Relay Necwork. In

Decision Nos. CS8-l0S7. CSS-1286. C99-125, and C99-543 we ordered

such interconnection on the terms and conditions specified the=e.

2. Decisl.on No. e99-543 ruled on speciflc proposed

amendmencs to the existi~g interconneceion agreemenc becween

e. spire and lJSWC. The parcies dld nOt agree on four proposed

amendments: (ll the rates and charges applicable to interstate

frame relay trafflc; (21 whether e.spire is obligated to pay

separately for the Network to Network Interface ("~~I"l port on

USWC' s switch wlth respect to lntraLATA traffic; (3) what:. are

e.spire's payment: obligations for the h~I port access on USWC's

swiech with respect to interLATA t:raffic; and (41 wh:>.ch parcy

inl.tiates a Permanent Virtual Circuit ("PVC") with respect to NNI

termination charge payments,

3. With t:he excepcion of Issue No. 4 (not addressed

in this RRRl, the issues dealt exclusively with rate and charge

elements of intraLATA traffic versus interstate!interLATA traf­

fie. Generally, the Comm:l.ssion consistently found in favor of

those proposed amendments that segregated im::erstate!im::erLATA

traffic from intraLATA traffic and allowed costs associaced with

the termination of the interState!interLATA ~raffic to be prop-.

erly recouped by USWC. As such. we ordered cha~ lang1.1age be

incorporaced 1nco the interconnect:ion agreemenc directing chat::

(11 e. spire pay lncerstate. Federal Communicat:ions Commission-
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eariffed races app11cahle to in~ers~a~e frame relay traffic;

(2) e.spire J.S not: obligated to pay for the lIl"NI port access on

USWC's switch for traffic intraLATA ~n naeure; and (3) e.spire is

obligated to pay for the NNI port on USWC' s sWiech ae the

tariffed NNI port: access rate for ~neerLATA traff1c.

4. In it:s application for RRR, e.spire suggests that:

ehe Commission erred, with respece to interseaee traffJ.c, by

denying e.spire ent1tlemene ·to Section 252(d) (1) pricing for the

Sect;~on 251 (c) (2) ineerconnect:~on.· e. spire st:at:es that such

denial was based on the Comm~ssion's focus on ~he fact of e.spire

prov1ding exchange access t:o ieself, ratr.er t:han co other frame

relay providers. 6. spire ciees the Federal Communications Com­

mission ("PCC") First Report and Order, Paragraph 191 as support

for the claim t:hat Ma carrier providing either exchange access or

telephone exchange service co others, may not be charged ineer­

seaee or intrastate access charges for elements or ineerconnec­

tion." e. spire's conclusion on this poinc is that: "the Com.1\is­

sion should reconsider its Decision and hold chat: the int:erLATA

pricing provisions ln the proposed amendment: apply whether the

PVC,; carried over t:he J.nt:erconnection are inerascace or inter­

seate" (emphasis added).

5 . The Commission reJ ects t:his argument. In ehe

foot:not:e to the FCC First: Report and Order Paragraph 1.91., t:he
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language references Paragraph 176 of che Repo~c and Order. The

foocnoce clarif~es che FCC's view of incerconneccion:

We conclude chac the cerro "incerconneccionh under
section 251(c1 (2) refers only co che physical linking
of cwo necworks for che mucual exchange of craffl.c.
Including cbe cranspore and te2'1llinacion of traffic
wit:hin che meaning of section 2S1(c) (2) would result in
reading oue of che scacuce the ducy of all LEes co
establish ~reciprocal compensaeion arrangements for che
cransport and ce2'1llinacion of telecommun1cations H ~~der

25l(b) (5) ... [emphasis added)

Thl.S stacemenc makes clear: chac incerco~neccion does not

include any mandatory waiver of comoensacion, for che cransporc

and cerroinacion cf traffic between che cwo intercon."lecced nec-

works by elcher of che involved parties. Escabl~shmenc of

reciprocal compensacion procedures 15 che dUcy of bo~h parcles.

It is chus logical thac, in the absence of such reciprocally

compensable craffic, che costs of cransporc and terrr.inaeion of

traffic will be borne by che parcy originacing the craffic.

6. This means thac all incerLATA or interstace traf-

fie orig1.nat:ing outside of USWC's frame relay network is not

reciprocally compensable, and USWC would be forced to forego cose

recovery for t:ranspor~ and ~erminat:ion. This is not. che FCC's

incent in its First Reporc and order, which unequivocally scaces

t.hac in~erconneccion does no~ include or preclude mechanisms for

the recovery of t:ransport. and eerm1nacion coscs.

7. In our previous orders in chis docket:. we have

properly sec forch the mechani.sms for craff~c subjecc



'Co reciprocal compensat:ion, l:raffic chal: is in'CraLATA 1n

na'Cure. Furchermore, we have consis'Cencly discingu1shed

incersca'Ce/im:erLA'I'A t:raffic from ::'ncrat,ATA t:raffic 'Chroughout:.

che course of t:he arbicra'Cion. The former is t:raffic co which

reciprocal compensa'CJ.on does nOt: apply. Thus, we have chosen

USWC's language for 'Che int:erconnec'Cion agreemenc. Thac language

follows 'Chis concep'C: In'Cerst:at:e frame relay 'Carli! races are

applicable 'Co lncers'Cace frame relay craffic; int:erLATA NNI porc

access cariff races apply 'Co incerLATA craffic.

8. The e.spire applicaeion for RRR nexc assert:s that

ehe Commission's decision regarding incerLATA t:raffic was flawed

in regard to 'Che Comnission finding ~chac the U 5 WEST 'CarJ.ffed

NNIT ra'Ce is che appropriate permanent raee for 1neerconnecelons

over which incerLA'l'A frame relay craffic 1s loaded.- e. spire

scat:es t:hae t:his com:radiccs an earlier rulJ.ng in chJ.s docket.,

Decision No. C98-l286, where ehe Commission four.d t:hae uswc

t:ariffed races do noe necessarily meec § 252(dl (1) pricing

6eandards, which include a cost:-based requirement: for ne'Cwork

elemencs races ut:ilized in § 251 int:erconneCt:J.ons. e. spire

desires t:hac -the 'Cariffed NNIT rat:e ... serve as a surrogat:e race

only unt11 such time as permanent:, ccst:-based rat:es are est:ab­

lished- by che updated frame ~elay cose study being p~rfcrmed by

USWC as o~dered by the Commiss1on in Decision No. CSB-1286.
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9. Again, we der.y ehe argumene of e.spire. For ehe

reasons described above, ince::LATA traffic J.S noe suhjecc co

reciprocal compensacion mechanisms, and ie is exeernal eo any

reciprocal compensaeion process agreed upon by ehe ineerconnecc­

ins pareies. As Cotr.mission Decision No. C9S-1286 seaees in

Paragraph B.2 .. the cose seudy belng performed by USWC for estab­

l~shmene of reciprocal compensation was meanc for the filing of

~ ...proposed permanent rates for ehe eranspore and terminaeion of

local Frame Relay traffic and :he es:ablishmene of data link

conneccJ.on identifiers ... " (emphaSiS added). "Local" was clearly

meane to exclude boch incerseate and interL~TA craffic.

10. We reiterate comIT.anes made in Decision Nos. c98­

1057 and C99-534 which make it: clear chat ehe Commission believed

that on an interLATA basis the ~~I rates are entirely appropriate

to this J.neerconneCClon. These rates reflect a carrier- to­

carrier (1. e., inherently diSCOUnted) race and no discount or

true-up process J.S appropriace.

l.L. 0RD~1i

A. The Commission orders That,

rehear1ng, reargument,1. The application for

reconsideraeion flIed by e.spire CommunJ.catlons, Inc. ,

or

on

3une l~. 1999 is denied.

2. This Order is effeceive on itS Ma11ed Da~e.
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